
      

FoodDrinkEurope position paper on the New Deal for Consumers in 
relation to differentiated product composition  

(alleged “dual quality” of products)  
 
 
As part of the proposal for a “New Deal for Consumers” package presented in April 2018, the European 
Commission proposes to amend the Unfair Commercial Practices Directive (UCPD) by including provisions 
related to differentiated product composition (the so-called alleged “dual quality of products”), more specifically 
in Article 6(2) thereof.  
 
Following the co-decision procedure, the European Parliament is currently positioning itself on the matter as 
part of the “modernisation of EU consumer protection rules” report (rapporteur: Daniel Dalton MEP). At the 
same time, from the Council’s side, discussions are ongoing in the Council Working Party on Consumer Protection 
and Information and the Competitiveness (COMPET) Council on the New Deal for Consumers proposals. 
 
Industry position in short 
 

 The European food and drink manufacturing industry takes the allegations of “dual quality” of food 
very seriously as it directly touches upon companies’ brand reputation all across Europe. 

 Over the past year and a half, FoodDrinkEurope has therefore been working closely with the European 
Commission and other stakeholders to address this matter.  

 FoodDrinkEurope is particularly supportive of the process set out by the European Commission to 
investigate the issue further through a pan-European testing campaign undertaken by the Joint 
Research Centre (JRC), based on a common methodology agreed by all Member States and stakeholders 
in April 2018. This should help to assess any evidence in an objective manner and get a better common 
understanding of the matter. 

 Different recipes do not automatically mean different quality, an allegation that has been made by 
some. The European food and drink industry is firmly of the view that there can be legitimate/justified 
reasons for differences in composition and/or sensory aspects of products of the same brand and 
packaging marketed in several Member States, whereby quality is not affected. For reasons of different 
national legislation and interpretations, varying consumer preferences, availability of local raw 
materials, different reformulation strategies and more, such differences can be found all over Europe.  

 
 
 
 
 
 
 
 
 
 

Key policy messages 
 

1. Current EU legislation is sufficient to avoid that consumers are being misled with regard to potentially 
misleading practices in relation to alleged “dual quality” of products 
 

2. Should there nevertheless be a political desire to introduce additional legislation, this should be done as per 
an amendment to Article 6(2) of the UCPD (as proposed by the European Commission) 

a. Important to maintain the concept of “significant” difference 
b. Dismiss vague wording such as “seemingly identical” 
c. Acknowledge explicitly the existence of legitimate reasons 
d. Strengthen the reference to the ongoing pan-European testing campaign by the JRC 

 
3. Including the concept of “dual quality” in Annex I of the UCPD is not an appropriate/ feasible option as it 

would not allow for a case-by-case assessment  
 



1. Current EU legislation is sufficient to avoid that consumers are being misled 
with regard to potentially misleading practices in relation to alleged “dual 
quality” of products 

 
The Unfair Commercial Practices Directive 2005/29/EC (“UCPD”) ensures that consumers are not being misled 
as to certain commercial practices. Indeed, Article 6(1) of the UCPD states that: 

 

“A commercial practice shall be regarded as misleading if it contains false information and is therefore 
untruthful or in any way, including overall presentation, deceives or is likely to deceive the average 
consumer, even if the information is factually correct, in relation to one or more of the following elements, 
and in either case causes or is likely to cause him to take a transactional decision that he would not have 
taken otherwise: 
[…]  
(b) the main characteristics of the product, such as its availability, benefits, risks, execution, composition, 
accessories, after-sale customer assistance and complaint handling, method and date of manufacture or 
provision, delivery, fitness for purpose, usage, quantity, specification, geographical or commercial origin or 
the results to be expected from its use, or the results and material features of tests or checks carried out on 
the product; […]” 

 
The European Commission’s Guidance on the Unfair Commercial Practices Directive from May 2016 provides 
further advice to competent authorities on differentiated product composition: 
 

Goods of the same brand and having the same or similar packaging may differ as to their composition 
depending on the place of manufacture and the destination market, i.e. they may vary from one Member 
State to another.  
 
Under the UCPD, commercial practices marketing products with a different composition are not unfair per 
se. However, the UCPD needs to be considered in cases where traders promote a product as having the same 
quality and composition as the products of the relevant brand marketed in other Member States. If such 
commercial claims are incorrect or misleading, they could be considered misleading under Article 6(1)(b) of 
the UCPD if they could cause the average consumer to take a transactional decision that he would not have 
taken otherwise. 

 
Furthermore, in the specific case of food, the concept of ‘misleading the consumer’ is also clarified in Regulation 
(EU) 1169/2011 on the provision of food information to consumers (“FIC”), more particularly Article 7(1) 
thereof: 
 

“Food information shall not be misleading, particularly: 
(a) as to the characteristics of the food and, in particular, as to its nature, identity, properties, composition, 
quantity, durability, country of origin or place of provenance, method of manufacture or production; […]” 

 
On top of the above, in order to further support Member States competent authorities in correctly applying the 
Unfair Commercial Practices Directive and the FIC Regulation, the European Commission published on 26 
September 2017 a Notice on the application of EU food and consumer protection law to issues of Dual Quality 
of products – the case of food, which includes a step-by-step ‘decision tree’ to help identifying potentially 
misleading practices in relation to “dual quality”. 
 
The European Commission’s New Deal for Consumers proposal, launched in April 2018, justifies the need for 
additional legislation on “dual quality” by claiming that “[…] enforcement experience has shown that it may be 
unclear to consumers, traders and national competent authorities which commercial practices could be contrary 
to the Directive 2005/29/EC in the absence of an explicit provision. Therefore, Directive 2005/29/EC should be 
amended to ensure legal certainty both for traders and enforcement authorities […]”. However, no concrete 
evidence has been provided for this. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32005L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016SC0163
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32011R1169
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32011R1169
http://ec.europa.eu/newsroom/document.cfm?doc_id=47227
http://ec.europa.eu/newsroom/document.cfm?doc_id=47227


 
It is also to be borne in mind that, to date, there is little evidence of wide-spread misleading practices in relation 
to the phenomenon of “dual quality”. As the pan-European testing announced by the Joint Research Centre (JRC) 
should help to shed further light on the scope and technical details of the issue (due first half of 2019), it would 
seem premature to introduce far-ranging legislation at this stage, without having a clear and comprehensive 
understanding of the key drivers and dynamics of the matter.  
 
 
 
 
 
 
 

 

 
 
 
 
 

2. Should there nevertheless be a political desire to introduce additional 
legislation, this should be done as per an amendment to Article 6(2) of the UCPD 

 
It is noteworthy that, unlike other aspects, the issue of “dual quality” has not been considered in the European 
Commission’s Inception Impact Assessment (IIA) for the New Deal for Consumers package; therefore, the impact 
of amending the UCPD – on e.g. competition, international trade, innovation, consumer choice – has never been 
properly assessed.    
 
If, despite the above, there is nevertheless a political desire to introduce additional legislation on “dual quality”, 
there is only one feasible way to do so, namely through an amendment to Article 6(2) of the UCPD. Unlike other 
options (e.g. the inclusion in Annex I of the UCPD), Article 6 foresees a case-by-case assessment of what can be 
considered a misleading practice, in line with the aforementioned Commission Notice on the application of the 
UCPD.  
 
The Commission’s Notice clarifies that:  
 

"[…] to carry such a case by case assessment it could first be useful to examine the following: 
- the main characteristics of a product that an average consumer is likely to take into account when 

making its purchasing decisions and that enters into account in his/her positive or negative 
transactional decision; 

- whether information on the main characteristics of a specific product have been omitted or are unclear; 
- whether the missing or unclear information on the main characteristics are likely to alter the average 

consumer's transactional decision. […]" 

 
It is critically important to carry out a case-by-case assessment given that there can in certain cases be valid 
reasons for product differentiation, such as but not limited to local consumer preferences, availability of raw 
material, the existence of national legislation, and reformulation strategies for nutrition/health purposes.  
Furthermore, even when there may be a ‘significant’ difference, this would have to be assessed in the complete 
context of the consumer experience (e.g. the consumer’s transactional decision; the presentation and marketing 
of the product across countries; local competition environment; etc.).  

 
 
 

Key policy messages 
 

 We remain of the view that current EU legislation (most notably the current UCPD, but also related 
legislation such as the FIC Regulation in the case of food) is sufficient to avoid that consumers are being 
misled with regard to potentially misleading practices in relation to alleged “dual quality”.  
 

 Better enforcement of the existing rules is most desirable to address potentially misleading practices, 
through verified and complete assessment based on the JRC’s common testing methodology.  

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

3. Including the concept of “dual quality” in Annex I of the UCPD is not an 
appropriate/feasible option  

 
Contrary to Article 6(2), including the concept of “dual quality” in Annex I, which entails a list of misleading 
practices which are in all circumstances unfair, does not allow for a case-by-case assessment.  
 
Besides the fact that it is therefore directly at odds with the Commission's Notice and noting again that no Impact 
Assessment has ever taken place on this issue, inclusion in Annex I may have far-reaching consequences as it 
may de facto or de jure lead to the requirement for brands to have the exact same recipes all over Europe.   
 
This could in turn limit product innovation and consumer choice, and increase consumer prices in certain 
markets, some of which may no longer be served as a consequence. It may also negatively affect local agricultural 
supply and the sustainability of supply in the broader sense.  
 
There are also concerns that inclusion of the concept in the Annex may lead to problems of unfair competition 
between operators active on several markets vis-à-vis local competitors. Furthermore, it could also create legal 
problems for companies in the presence of national legislative standards and requirements. 
 
It is important to note that Annex I as is currently written includes very clear and obvious cases of misleading 
practices; therefore, compromise language cannot be suitable for this purpose. 
 

Whilst we condemn any deliberate “dual quality” practices, any additional legislation that may be 
foreseen should be realistic/workable, proportionate and enforceable. If we eliminate product 
differentiation, we would be denying the fact that Europe is rich in its diversity. Europe is not about 
imposing a bland common denominator but about respecting and celebrating our cultures and tastes! 
 

Key policy messages 
 

 We strongly reject and advise against inclusion of the concept of “dual quality” of products in Annex I of 
the UCPD as it does not allow for a case-by-case assessment and may have far-reaching consequences 
for business models, affecting consumer prices and choice.    

Key policy messages 
 

 Whereas strong reservations continue to exist with regard to the legality and practicality of the 
European Commission’s proposal for an amendment to Article 6(2) – which is to be read in 
conjunction with recital 43 – we believe that, if decision-makers are determined to introduce 
additional legislation on “dual quality”, amending Article 6(2) is the only feasible way to do so.     
 

 In this regard, it would be crucial to: 
o Maintain the concept of “significant” difference, as otherwise minor compositional/sensory 

differences (e.g. those caused because of logistical reasons; slightly varying manufacturing 
equipment; different rounding rules in countries; etc.) may be included in the scope;  

o Abandon vague terminology such as "seemingly identical", as it opens the door to subjective 
assessment; as an alternative, wording such as "creating the impression that those goods are 
identical" could be introduced;  

o Acknowledge explicitly the existence of legitimate reasons for differentiated product 
composition; from a legal certainty point of view, it is not sufficient to have them mentioned 
in the recitals – as a minimum, there should be a reference in the text Article 6(2) referring 
to legitimate reasons that may be invoked; 

o Strengthen the explicit reference to the ongoing pan-European testing campaign by the JRC, 
as this forms the basis for any potential (lack of) evidence on the issue. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1523880940100&uri=COM:2018:185:FIN

